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United States Court of Appeals 

For the District op Columbia 


No. 9955 

_ j 

JOHN W. MARSH, Appellant j 

v. j 

KENNETH C. ROYALL, Secretary of the Army, et al., 

Appellees j 


APPEAL FROM THE JUDGMENT OF THE DISTRICT COURT OF 
THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 

j 

j 

BRIEF FOR APPELLANT | 
Statement of the Case 

| 

This appeal brings up for review the propriety of the 
final order of the District Court by which it sustained ap¬ 
pellees ’ motion to dismiss appellant’s complaint. The mo¬ 
tion to dismiss was filed after issue joined by the answer 
of all of the defendants. 

i 

In the complaint (Apdx. 1) appellant sets forth that, be¬ 
ginning in the year 1925, he had been a civil service em¬ 
ployee of the War Department, now Department of the 
Army. He also held a commission as an inactive reserve 
officer in the Army Reserve Corps. He had risen in his 
civilian position by promotions to a responsible position, 
Grade-6, as a Principal Railway Equipment Engineer and 
a member of the Engineer Board at Fort Belviqr, Va. 
While so employed on April 30, 1942, appellant was placed 

i 

i 
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in a military furlough status with respect to his civilian 
position. The day following, May 1, 1942, he received 
orders from the War Department to report for active mili¬ 
tary duty with the U. S. Army. He trained and served dur¬ 
ing the war as an officer from May 1,1942 until May 25,1946. 
On the latter date he received his honorable discharge with 
citation for meritorious service. He alleges that because 
of his war service he became better qualified to hold his 
former position. While on terminal leave, which began 
on January 31, 1046, and prior to his said discharge from 
the Army, he made application in writing to Col. Alexander 
Corey, Personnel Officer, Army Transportation Corps for 
restoration to his former position, or to a position of like 
seniority, status and pay, pursuant to The Selective Train¬ 
ing and Service Act of 1940. (28 U. S. C. A. 308.) Securing 
no action on his application he thereupon applied in writing 
to Major General Edmund H. Leavev, Chief of Transporta¬ 
tion. Failing to secure action on his second letter he ad¬ 
dressed himself to Robert P. Patterson, Secretary of War, 
calling that official’s attention to the inaction of his sub¬ 
ordinates in the War Department and requesting suitable 
action to determine why his request for restoration to his 
former position had been ignored. No action was taken by 
the Secretary of War. 

He alleged the Secretary of War and his subordinate 
officers, neglected and refused to perform their ministerial 
and statutory duty to reemploy him; that he had no adequate 
remedy at law other than by an action in the nature of a 
mandamus to compel the defendant officials of the War De¬ 
partment to restore him. 

The complaint further sets out that the defendants were 
all within the Court’s jurisdiction and that their failure 
to reemploy him would jeopardize his retirement rights to 
the extent of a sum much in excess of $3,000.00. 
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It is also alleged that his former position which had been 
transferred to the newly organized Transportation Cbrps 
in November, 1942, had been given appellee, Fleming, a 
civilian employee having less retention rights to said posi¬ 
tion. He asked that the Court declare that he was entitled 
to the position held by Fleming. 


It was appellee’s contention in the lower Court that ap¬ 
pellant’s action was one against the United States brought 
without its consent to be sued; and that the pertinent statute 
makes no provision for judicial relief in cases where the 
Federal Government is the employer.' By inference^ at 
least, defendant claims the lower Court lacks the power 
to issue the writ sought. Hence, they argued, the Court ivas 
without jurisdiction. 


Jurisdictional Statement 


The Court below had jurisdiction by reason of the action 
arising under a statute of the United States, the defend¬ 
ants being within its territorial jurisdiction, and the amount 
involved exceeding $3,000.00. (U. S. C. A., Title 28, Sec. 41; 
D. C. Code, 1940, Title 11, Sec. 305.) The low^er Court also 
had jurisdiction to issue original writs of mandamus. (E>. C. 
Code, 1940, Secs. 11-315, 16-1006.) This Court has ap¬ 
pellate jurisdiction pursuant to D. C. Code, 1940, Sec. 17-101, 
as amended by Rule 72, Rules of Civil Procedure, 28 U. S. 
C. A. following Sec. 723C. j 

Statute and War Department Orders Involved | 

Appellant’s right to relief is based on Sec. 8 of The 
Selective Training and Service Act of (Sept. 16) 1940, 54 
Stat. 885, 890, C. 720; 50 U. S. C. A. Appx. Sec. 308^ 11 
F. C. A. Title 50, Appx. 5, Sec. 8, providing for re-employ¬ 
ment rights to any person who under that act left a position 
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other than a temporary one in order to perform training 
and service in the armed forces and who satisfactorily com¬ 
pleted his training. It further requires that upon appro¬ 
priate application after release from training, such person, 
if still qualified to perform the duties of his old job and 
“if such position was in the employ of the United States 
Government, # * shall be restored to such position or to a 

position of like seniority status and pay. Section 8 also 
provides that a person so restored to his old position “shall 
not be discharged from such position without cause within 
one year after such restoration. 

Also there is involved pleaded (Appx. 4) War Depart¬ 
ment General Orders B, 4 January, 1945, printed as a foot¬ 
note. 1 


\ WAR DEPARTMENT 

Washington 25, D. C. 

4 January 1945 

Orders B 

Subject: Reemployment of returning veterans. 

1. Existing statutes granting reemployment rights to persons serving 
in the Armed Forces or Merchant Marine place a clear legal obligation 
on the previous employer under prescribed conditions to restore such 
veterans to their civilian positions. 

2. In his letter of 26 February 1944, the President directed that these 
reemployment rights be scrupulously observed, with conscientious vigor and 
without procrastination, to the end that the Federal Government as an em¬ 
ployer set an exemplary pattern for private enterprise in this respect. 

3. Supplementing the statutory and presidential directives, War Depart¬ 
ment policy has been enunciated to be that of extending maximum possible 
assistance to the returning veteran. It is my desire that the application of 
this policy in all War Department installations be generously interpreted in 
favor of the veteran. Under no circumstances should supervisors resort 
to fine shadings or exceptions so as to defeat this clear purpose. Any rea¬ 
sonable doubt is to be resolved in favor of the returning veteran. While the 
War Department cannot go beyond legally prescribed limits in extending 
benefits to returning veterans, no effort should be spared in adhering to the 
cardinal principle of the War Department policy of extending maximum pos¬ 
sible assistance. 

4. The War Department has further established the basic principle that 
the primary responsibility for reemployment of a veteran rests with the 
commanding officer of the installation in which the veteran was employed 
prior to entering the Armed Forces or Merchant Marine. Where deactivation 






I 


I 

i 

i 

i 

5 

l 

Statement of Points Relied Upon by Appellant (Appx. 12). 

1. The District Court of the United States for the 

District of Columbia has original jurisdiction of a suit 
in the nature of a mandamus. ! 

2. Heads of Federal Government Departments are 

amenable to suit and the orders of the District Court 
for the District of Columbia requiring them to perform 
their statutory duties. ! 

3. The Selective Training and Service Act of 1940 
(50 U. S. C. Appx. 308), did not withhold from appel¬ 
lant any of the rights which he enjoyed in the lower 
Court prior to the enactment of said statute. 

4. Appellant’s action below is not a suit against 
the United States. 

I 

Summary of Argument 

1. Appellant is entitled to maintain this action. 

2. The Selective Training and Service Act Of 1940 
make it the mandatory duty of the appellee officers of 
the Department of the Army to restore appellant to 
his former position or to a position of like seniority, 
status, and pay. 

3. The Court below erred in dismissing the com¬ 
plaint. 

i 

of the installation or fundamental change in mission makes reemployment 
in the last employing installation an actual impossibility, it will be the re¬ 
sponsibility of high echelons to insure that the Department’s reemployment 
responsibility is fully discharged within the machinery presently established 
or subsequently created. In order to expedite such cases, and to effect the 
veterans’ placement with as little personal dislocation as possible, the Director 
of Civilian Personnel and Training is authorized and directed to; develop, 
in collaboration with the Headquarters of the major components of this 
Department, such procedures and organization as may be required. 

/s/ HENRY L. STIMSON, 

Secretary of War. 
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ARGUMENT 


1. Appellant is entitled to maintain this action. 

The Court below gave no reasons for its action. In an 
effort to ascertain the basis for the dismissal hnd to better 
argue for a reconsideration, appellant filed a motion for a 
new trial. This was dismissed without hearing. As a 
result it must be assumed that the lower Court was of the 
opinion, 

(1) that the suit was one against the United States; 

(2) that the pertinent statute did not specifically author¬ 
ize actions by employees against the United States. 

(3) that it lacked the authority to issue the order sought. 

In support of their contentions appellees in the lower 
Court relied upon the case of Insular Police Commission v. 
Lopez, 160 F. (2d) 673, cert. den. 67 S. Ct. 1743. This case 
is inapposite and not decisive of this case. While it is true 
that in that case Lopez a returning veteran invoked un¬ 
successfully the same statute and sought restoration to his 
former position, his suit for a money judgment was not 
brought against any official of the Insular Government of 
Puerto Rico but against the Commission as an entity, a 
branch of the Insular Government and, a fortiori, against 
the United States. The District Court of the United States 
for Puerto Rico has no jurisdiction to issue original writs 
of mandamus. No Federal District Court has this power 
except the District Court at Washington, D. C., and then 
only by virtue of the provisions of the District Code, 1940 r 
Title 11, Sec. 315; Title 16, Sec. 1006. 

The lack of jurisdiction in the United States District 
Courts in general to issue original writs of mandamus, and 
the exception from the rule as to the District Court of thei 
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District of Columbia, is pointedly set forth in the case of 
Petrowshi v. Nutt, 161 F. (2d) 938, 939. In this case it 
was held that Federal District Courts lacked jurisdiction 
to issue original writs of mandamus, but that the Federal 
Courts in the District of Columbia did have this power. 
On the later point the Court said: 


Those Courts, (District of Columbia) in addition to 
being Federal Courts, are also charged with tiie en¬ 
forcement of domestic law and by the Act of 1801, 2 
Stat. 103, creating them, they inherited jurisdiction 
in accordance with the laws of the State of Maryland 
then existing in the ceded area which includes juris¬ 
diction to issue writs of mandamus in original pro¬ 
ceedings. See 34 Am. Jur., Mandamus, Sec. 18. 


Under the Codal authority which carried into effect the 
laws of Maryland in force in the ceded area, the lower 
Court has in countless cases granted writs of mandamus. 
This Court has sustained such writs. See list of earlier 
cited cases following Sec. 16-1001, D. C. Code, 1940. More¬ 
over, the cases are legion in which this Court has either 
affirmed the lower Court’s grant of such a writ or reversed 
the refusal of the lower Court to issue the same against 
Heads of Executive Departments and other officials of 
the Federal Government, the Government of the District 
of Columbia, and against members of the School Board 
and other Boards. 


i 

The authority of the Courts to issue the writ of j man¬ 
damus to compel the head of an executive department to 
do his ministerial or statutory duty was recognized in the 
early cases of Maulary v. Madison, 1 Cranch 177, 2 L. Ed. 
60. In this case it was held that in the absence of ail ade¬ 
quate remedy at law, relief by mandamus was proper to 
compel the Secretary of State to perform his ministerial 
duty not involving judgment or discretion. In a more 
recent case, Borah v. Biddle, Attorney General, 78 App. 


i 
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D. C. 379, 141 F.'(2d) 218, cert. den. 323 U. S. 738, this 
Court held that the Attorney General, as head of the De¬ 
partment of Justice would be required by mandamus to 
reinstate an employee of that Department discharged in 
contravention of a statute. There the Civil Service statutes 
and regulations of the Civil Service Commission were in¬ 
volved none of which contained any specific provision giv¬ 
ing Borak the right to sue. But it appeared that in 
discharging him, the statutory provisions had not been 
observed. Having no adequate remedy at law, this Court 
held that appellant in that case was entitled to relief by 
vrrit of mandamus. 

2. The Selective Training and Service Act of 1940 
makes it the mandatory duty of the appellee officers of 
the Department of the Army to restore appellant to his 
former position or to a position of like seniority, status 
and pay. 

The words “• * * shall be restored * * *” in Sec. 8 (b) 
(A) of the Selective Training and Service Act is a direc¬ 
tive to the appellee officials of the Federal Government 
and it becomes their mandatory and ministerial duty to 
obey the will of the Congress. 

The effect to be given to these words as applicable to 
former Federal employees has been laid down in the recent 
cases of Hilton v. Sullivan , 92 L. Ed. Advance Opinions 
(1947-1948) 1024, decided by the Supreme Court June 1, 
194S, and the unreported case of Calvin /. Kephart v. The 
United States, No. 47, 363 of the Court of Claims, decided 
March 1, 1948. 

In the Hilton v. Sullivan case at p. 1027, after citing the 
wording of Sec. 8 of the Act, the Supreme Court said: 
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There appears to be little room for contention that 
there is ambiguity in the language that Congress 
selected to express its purpose to require restoration 
of a former government employee who entered the 
armed forces to his old position and to give him a 
right to retention for a year. The language is that 
such an employee “Shall be restored” to his position 
or to one like it, supplemented by language that “he 
shall not be discharged without cause within one year 
after such restoration”. We have examined the legis¬ 
lative history of the Selective Training and Service 
Act of 1940 and find nothing whatever which f&intly 
suggests that Congress intended its language to be 
less mandatory than implied by the words it used. 
The command of Sec. 8 (b) (A) that the Federal 
Government rehire its returning veteran employees 
contrasted sharply with the requirement in Sec. 8(b) 
(B) that a private employer need not reemploy such 
a veteran when “the employer’s circumstances have 
so changed as to make it impossible or unreasonable 
to do so.” This difference was noted by the congres¬ 
sional sponsors of the 1940 Act, who thought that the 
Federal Government should set an example to private 
industry by providing jobs for all returning veteran 
employees. Congress, having thus provided that the 
veteran who left a government job must be reemploy¬ 
ed, also required his retention by declaring that he 
should not be discharged within a year without cause. 

In the Keyhart case, the Court of Claims in passing upon 
the provisions of the Selective Training and Service Act 
of 1940 and the intent of Congress, said: ! 

i 

• # * In dealing with employees of the United States 
Government, its Territories or the District of Colum¬ 
bia, it (the Act) contains this language: 

such person shall he restored to such position or 
position of like seniority, status and pay. 

Since Congress was dealing with employees of the 
Federal Government, it naturally possessed the power 
to direct that such persons be restored, etc. The; use 
of this language is not only directive, in our opinion, 
but mandatory. 
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It was appellee’s contention below that because the Act 
singled out employees in private industry and specifically 
gave to them the right to bring suit in the Federal Dis¬ 
trict Courts against their former private employers, and 
no such right was stated in favor of the Government em¬ 
ployees, Congress intended to withhold the right of a 
former Federal employee to sue. 

In passing on this very point the Court of Claims in 
the KepJmrt case said: V 

It was not necessary for Congress in the Selective 
Training and Service Act to reaffirm the basic juris¬ 
diction of this Court or to confirm rights of govern¬ 
ment employees long recognized thereunder. These 
rights cannot, be negatived by implication. It must be 
done by specific legislation clearly disclosing such in¬ 
tention. Consequently, the silence of the act on this 
point while authorizing District Courts to assume 
jurisdiction in the case of private employees is not 
ground for the slightest implication that Congress in¬ 
tended in any way to curtail the right of Government 
employees to ‘institute claims founded upon any law 
of Congress or upon any regulation of an executive 
department. As a matter of fact, it is our judgment H 

that silence in this respect should be interpreted as 
representing the intention of Congress to leave these 
rights unchanged. 

Applying the logic of this decision by the Court of 
Claims to the case here, it would clearly appear that Con- >- 

gress was well aware of all of the rights heretofore en¬ 
joyed by Federal employees, amongst them the right to 
bring suit in the Federal Courts of the District of Colum¬ 
bia against heads and other responsible officials of depart¬ 
ments and agencies of the Government to require them to * 

perform their mandatory and statutory duty and that the 
silence of the Act with regard to the rights of government 
employees to continue to enjoy his former right should be i 

interpreted here as representing the intention of Congress i 

to leave these former rights unchanged. ] 




Until appellees can cite decisions of the Suprem0 Court 
or of a Circuit Court of Appeals holding a contrary view, 
the decisions of the Supreme Court and of the Court of 
Claims should be held controlling and decisive of the issues 
in this case. 

i 

It is interesting to note that former Secretary pf War 
Stimson in his General Orders B., 4, January 1945^ (foot¬ 
note p. 4 this brief) long before the Court decisions here 
cited, interpreted Sec. 8 of the Selective Training and 
Service Act of 1940 just as has the Supreme Court and the 
Court of Claims. His orders are being disregarded by 
the present Secretary of the Army, the Chief Transporta¬ 
tion Corps and the Director of Personnel, Transportation 
Corps. 


3. The Court below erred in dismissing appellant’s com¬ 
plaint. 


For the purposes of the motion to dismiss filed below 
and the hearing on this appeal before this Court, the al¬ 
legations of the complaint must be taken as true. Under 
the facts set out there can hardly be any question but that 
appellant was entitled to be heard. If the facts alleged 
were proven he was entitled to an order commanding the 
Secretary of the Army, substituted for the Secretary of 
War, (Appx. p. 8), Chief of Transportation and Personnel 
Director, Transportation Corps, to restore appellant to 
his former position or a position of like seniority, status 
and pay in the Department of the Army. 


It is notorious that soft berths have been provided for 
surplus Army Officers by placing them in positions which 
prior to the war were held by civilian employees, j A Re¬ 
serve Officer on inactive duty just does not “belong”. 
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Conclusion. 

The final order of the lower Court appealed from shall 
be vacated and set aside with directions to the lower Court 
to reinstate the case to the docket and hear applicant’s 
case. Appellant should recover his costs on appeal. 

Respectfully submitted, 

PRENTICE E. EDRINGTON, 
Attorney for Appellant, 

438 Munsey Building, 
Washington 4, D. C. 

National 1042. 

Washington, D. C. 

September 1, 1948. 




I 


Appellant’s Appendix 
Case No. 9955 


INDEX TO APPENDIX. 


PACK 

Action for Order Directing Defendants to Reinstate 
Plaintiff to his Former Position, Status and Pay in 

the War Department, USA . 1 

Order of Substitution. 8 

Motion to Dismiss . 8 

Order Dismissing Petition. 9 

Plaintiff’s Motion for New Trial. 10 

Order Overruling Motion for New Trial. 11 

Notice of Appeal . 11 

Statement of Points Intended to be Relied Upon on 
Appeal . 12 























I 


I 

i 


Appellant’s Appendix j 

Case No. 9955 ! 

i 

1 UNITED STATES DISTRICT COURT j 

IN AND FOR THE DISTRICT OF COLUMBIA 


John W. Marsh, 

1404-22nd Street, South, 

Arlington, Virginia, 

Plaintiff, 


v. 

1. Robert P. Patterson, 

Secretary of War, 

1511-33rd Street, N. W., 

Washington, D. C. 

2. Edmund H. Leavey, 

Major General, U. S. Army, 

Chief of Transportation, 

3415 Volta Place, N. W., 

Washington, D. C. 

3. Alexander Corey, 

Colonel, U. S. Army, 

Director of Personnel, 

Office, Chief of Transportation, 

War Department, 

Washington, D. C. 

4. Lawrence Flemming, 

1267 New Hampshire Ave., N. W., 
Washington, D. C. 

Defendants. 


i 


Civil Action 
No. 37.J777 


i 


i 


i 

i 


Action for Order Directing Defendants to Reinstate 
Plaintiff to his Former Position, Status and Pay 
in the War Department, USA. 

i 

1. The Court has jurisdiction of this cause of action 
pursuant to Title 28, Sec. 113 and Title 11, Sec. 315 of the 
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District of Columbia Code, as amended by Boles of Civil 
Procedure, Rule 81 (b), the amount involved being far in 
excess of the sum of Three Thousand Dollars, and further 
by reason of defendants open and flagrant disregard of an 
Act of Congress known by its short title as the ‘‘Selective 
Training and Service Act of 1940”, approved Sep- 
2 tember 16, 1940, as amended by an Act of Congress 
approved December 8, 1944. (U. S. C. A., Title 50, 
App. Sec. 301, 308, 308a.) 

2. Plaintiff is of lawful age and a resident of Arlington 
County, State of Virginia. 

3. Defendant Robert P. Patterson is Secretary of War 
and in his official capacity is the head of the War Depart¬ 
ment of the United States; defendant Edmund H. Leavey 
is a Major General on active duty with the Army of the 
United States and is now serving in the War Department 
under the Secretary of War as Chief of Transportation; 
defendant Alexander Corey is a Colonel on active duty with 
the Army of the United States and is now serving in the 
War Department under the Chief of Transportation as 
Director of Personnel, Office, Chief of Transportation, 
under the direct orders and supervision of the Chief of 
Transportation, and is in charge of reinstatement of vet¬ 
erans of World War II to their former positions, status and 
pay as provided for by the statutes of the United States 
made and provided in such cases; defendant Lawrence 
T. Flemming is a civilian employee of the War Department 
holding without right or seniority plaintiff’s former posi¬ 
tion in the Transportation Corps, U. S. Army. 

4. Beginning December 2,1925, plaintiff was appointed, 
took the required oath and entered upon his duties as a 
classified Civil Service employee of the United States and 
of the War Department in Grade P-4 as Railway Equip- 
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i 

i 


ment Expert, and served continuously in said position until 
September 12,1940, on which last date he was promoted to 
the position of Principal Railway Equipment Engineer, 
Grade P-6, in which positions his employment by hnd for 
the United States was continuous from December 2, 
3 1925, until April 30,1942. 

I 

i 

5. Prior to April 30, 1942, plaintiff was named 
and appointed by the War Department a Reserve Officer 
in the United States Army, whereupon by orders of the 
War Department effective April 30, 1942, plaintiff was 
granted a military furlough with respect to his classified 
Civil Service position which he then held, and by War 
Department General Order 60, effective November 16,1942, 
plaintiff’s former civilian position was transferred to Office, 
Transportation Corps, United States Army. That On May 
1, 1942, plaintiff was ordered by the War Department to 
active duty from his previous status as a Reserved Officer 
and was assigned for war duty to the duties of his civilian 
position aforesaid; later transferred to the Transportation 
Corps and served ably and honorably thereafter until after 
the cessation of hostilities when, on January 31, 1946, by 
orders of the War Department, plaintiff was placed on 
terminal leave and his release from active service and re¬ 
turn to Reserve Officer status was made effective as of 
May 25, 1946. 

I 

6. That his civilian services under the Civil Service to 
the United States and the War Department, prior to being 
placed in a military furlough status and ordered to active 
duty as an officer in the Army of the United States, was 
of such high character that for the most part he received 
efficiency ratings of “Excellent”, none being less than 
“Very Good”, and for the term of his active military 
service he received special War Department citation 
“for exceptionally commendatory service as techni- 


i 
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4 cal advisor to the Chief of Transportation, Chief , 
Rail Branch, Research and Development Division 

from November 16 , 1942 , to date. He was responsible for 
the design and development of railway equipment to meet 
requirements of all theaters of operation and the zone of 
the interior .” By reason of his War Service plaintiff 
shows that he is better qualified to hold the position which 
he had held previous to the date he was placed on military 
furlough and ordered to active duty as an officer as afore¬ 
said. 

7. To avail himself of the right, privileges and advan¬ 
tages granted to him by the Act of Congress approved 
September 16, 1940, known as the ‘ ‘ Selective Training and 
Service Act of 1940”, as amended by the Act of Congress 
approved December 8, 1944, and War Department Orders 
“B” dated January 4, 1945, made and signed by Hon. 
Henry L. Stimson, then Secretary of War, plaintiff, on 
February 8, 1946, addressed to the Director of Personnel, 
Office, Chief of Transportation, War Department (defend¬ 
ant Alexander Corey being then as now’ the said Director 
of Personnel in said Office), a letter in which plaintiff, in 
writing, advised the addressee that he was on terminal leave 
effective January 31, 1946, and that his release from duty 
as an officer in the United States Army was effective May 
25, 1946. In said letter plaintiff called the said Director 
of Personnel’s attention to the position held by him with 
the War Department at the time he was furloughed thefe- 
from and that the duties and personnel of his former posi¬ 
tion had been transferred from Fort Belvoir, Virginia, 
to the Transportation Corps, USA, and by said letter 
plaintiff requested to be restored to his original po- 

5 sition, with Civil Service status, Grade P-6 for pay 
purposes, or to a position of like seniority, grade, 

status and pay, as required by law. 
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8. Plaintiff shows that the letter referred to in para¬ 
graph 7 of this complaint was ignored and remained un¬ 
answered, whereupon, on June 1, 1946, plaintiff wrote a 
letter to the defendant, Chief of Transportation, U. S. 
Army, addressed to that officer’s office in the Pentagon 
Building, Washington, D. C., in which plaintiff called at¬ 
tention to the failure of his Director of Personnel, Office, 
Chief of Transportation, to act on plaintiff’s request for 
reinstatement to his former position and demanded a reply 
thereto as to the action to be taken thereon. Plaintiff 
shows that his requests in the letter of June 1, 1946, were 
ignored by the defendant, Edmund H. Leavey, Major Gen¬ 
eral, USA, Chief of Transportation. 

i 

9. On July 6,1946, plaintiff wrote a letter to defendant, 
Secretary of War, with which letter he enclosed copies of 
his previous letters to the Director of Personnel and to the 
Chief, Transportation Corps, and invited the said Sec¬ 
retary’s attention to the failure of these officers under 
his command to act on plaintiff’s demands for reinstate¬ 
ment to his former position, and further requested the 
Secretary of W'ar to take suitable action to determine why 
his application for reinstatement had been ignored and to 
advise plaintiff thereon. No action was taken by the Sec¬ 
retary of War on plaintiff’s said written demand. 

i 

6 10. Notwithstanding that plaintiff was honorably 

separated from Military Service, is qualified to per¬ 
form the duties of his former position and has made ap¬ 
plication in writing within the time required by law after 
relief from active service, the defendants named herein 
neglect and refuse to perform their mandatory and minis¬ 
terial duty in accordance with law by refusing to reinstate 
plaintiff to his former position or to one of like seniority, 
grade and pay in violation of the statutes of the United 
States. Plaintiff shows that he has no adequate remedy 
at law other than such as is afforded him by this complaint 
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and motion nnder which he seeks an order of this Court 
directing the defendant and each of them to perform their 
said statutory and ministerial duty as required by the 
statutes of the United States and existing orders of the 
Secretary of War. 

11. Plaintiff further shows that P-6 Grade positions, 
for which he is eminently qualified, have, since January 31, 
1946, been filled by orders and directions of the defendants 
in the Transportation Corps of the United States Army; 
that his former position now exists and is presently held by 
defendant Lawrence Flemming, who entered the employ 
of the United States long after plaintiff and whose reten¬ 
tion rights to said office or position are inferior to those of 
plaintiff. That plaintiff is entitled to have this Court find 
and hold that plaintiff is entitled to the said position in 
preference to defendant, Lawrence Flemming, by reason 
of the matters and things set forth herein. 

7 12. That under the statutes of the United States, 

upon completion of twenty years of service in the 
employ of the United States, plaintiff would be entitled to 
retirement upon annual retirement pay based upon 20/60 
of the highest salary received by plaintiff during his last 
five years of service; that upon reinstatement to his posi¬ 
tion, as is provided by law, his military service will count 
as part of his unbroken and continuous service in the em¬ 
ploy of the United States and accordingly after reinstate¬ 
ment and further service plaintiff would be legally entitled 
to retire if he so chose; but by reason of the actions of the 
defendants, which your plaintiff believes is a deliberate 
attempt on their part to deprive him of his legal right to 
ietirement after 20 years of service, plaintiff is about to be 
denied his legal rights to his detriment and damage. The 
failure of defendants to reinstate plaintiff to his former 
position, grade and pay will result in plaintiff losing the 
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| 
i 
1 
i 

retirement rights to which he is now legally entitled, and 
if carried out hy the defendants will result in a loss to 
plaintiff in a sum of not less than $30,000.00, based upon 
his expectancy of life and the reasonable period coring 
which plaintiff would otherwise receive retired pay as a 

civil servant of the United States. j 

i 

Wherefore, the premises considered, plaintiff prays 
that this complaint and motion be set down for summary 
hearing; that after due and legal notice to the defendants 
and hearing that plaintiff have judgment against thie de- 

i 

fendant and each of them decreeing and ordering defend¬ 
ants to comply with the statutes made and provided in 
such cases and further order decreeing that plaintiff is 
entitled to the position now held hy Lawrence Flem- 
8 ming in the Transportation Corps, U. S. Army, or, 
in the alternative to a like position, seniority, grade 
and pay and that each of the appropriate defendants be 
ordered and directed to reinstate your plaintiff to his 
former position or one of like seniority, grade and pay, 
and for costs and for such further orders as the Court 
believes is proper in the premises. 

/s/ J. W. MARSH, I 

Plaintiff. j 

/»/ PRENTICE E. EDRINGTON, 
Attorney for Plaintiff, j 

438 Munsey Building, j 

Washington 4, D. C. 


i 

District of Columbia, ss: 

Before me appears J. W. Marsh who on oath says: ; 

That he is plaintiff in the above and foregoing pleading; 
that he has read and signed the same and that all of the 

i 

i 
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facts and allegations made therein are true except those 
made npon information and belief and as to those he be¬ 
lieves them true and correct. 

/s/ J. W. MAESH. 

Sworn to and subscribed before me this 14th day of 
November, 1946. 

(Sig.) ELSIE L. FISHER, 

Notary Public . G. C. 


11 Order 

Considering suggestion of plaintiff that Robert P. 
Patterson, Secretary of War, a defendant herein, has re¬ 
signed; that under The National Security Act of 1947, the 
War Department was abolished and in lieu thereof there 
was created a Department of the Army and that Kenneth 
C. R-oyall is now Secretary of the Army and should be sub¬ 
stituted as defendant in lieu of the former Secretary of 
War, and considering the assent of counsel for defendants, 
it is by the Court, this 18th day of February 1948, 

ORDERED that Kenneth C. Royall, Secretary of the 
Army of the United States, be and he is hereby substituted 
as a defendant herein in lieu of Robert P. Patterson, Secre¬ 
tary of War, resigned. 

F. DICKINSON LETTS, 
Justice. 


12 Motion to Dismiss 

Now come the defendants in the above entitled 
cause, and respectfully move this Court to dismiss the ac¬ 
tion on the ground that the Court lacks jurisdiction over 
the subject matter because: 
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(1) the United States has not waived its immunity 
from suit in an action of the type described in the com¬ 
plaint. 

/s/ GEORGE MORRIS PAY, 
United States Attorney. 


Of Counsel: 


/«/ JOSEPH M. FRIEDMAN, ; 

Special Assistant to the Attorney 
General. ! 


/s/ E. LEO BACKUS, 

Attorney, Department of Justice. 


13 Order 

i 

This cause came on to be heard on defendants mo¬ 
tion to dismiss the petition on the ground that the Court 
lacks jurisdiction over the subject matter in that the United 
States has not waived its immunity from suit in an action 
of the type described in the petition, and the Court having 

heard the argument of counsel, and 'being fully advised, it 
• 

1S > ; 

ORDERED, that the motion of defendants to dismiss the 

petition be and the same is hereby granted, and that the pe¬ 
tition be and it is hereby dismissed. 

i 

/s/ F. DICKINSON LETTS, 
Justice. 

i 

Copy mailed to Prentice E. Edringiton Esq., 438 MUnsey 
Bldg., April 1, 1948. 

i 

i 

JOHN P. BURKE, 
Asst. V. S. Atty. 
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15 Plaintiffs Motion for New Trial 

(Piled April 5,1948.) 

Comes now tlie plaintiff and moves the Court to grant a 
new trial to the end that the decision entered herein on 
the day of March 194S, dismissing plaintiff’s com¬ 
plaint be rescinded and recalled. Plaintiff suggests that 
the Court erred in dismissing plaintiff’s action, for the rea¬ 
son: 

1. That the action as filed was properly brought; 

2. That the Selective Training & Service Act of 
1940, as amended (50 U. S. C. A. Sec. 308) did not 
withhold from plaintiff any of the rights which he en¬ 
joyed in this Court prior to the enactment of said Act; 

3. That heads of departments and other Federal 
and District officials have always been subject to suit 
and an order of this Court to require them to do their 
mandatory and ministerial duties as imposed by Fed¬ 
eral Statutes; 

4. That the Court erred in not following the recent 
interpretation placed on the Selective Training & Ser¬ 
vice Act of 1940 by the Court of Claims, 5 judges con¬ 
curring. 

5. That the Court erred in considering plaintiff’s 
suit as one against the United States. 

/s/ PRENTICE E. EDRINGTON, 
Attorney for Plaintiff . 


CERTIFICATE OF SERVICE. 

A copy of the foregoing motion for new trial was served 
on defendants by mailing copies of same to the Honorable, 
The Attorney General, Justice Department, Washington 
25, D. C., and the U. S. Attorney, District of Columbia, 
Washington 1, D. C. on this 29th day of March, 1948. 


/s/ PRENTICE E. EDRINGTON. 
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Order Overruling Motion for New Trial 


JOHN W. MARSH, 


Plaintiff, 


vs. 


KENNETH C. ROYALL, et al., 

Defendant. 


Upon the coming on for hearing of the motion filed here¬ 
in by plaintiff, for a new trial, it is this 18th day of May, 
1948, ordered that said motion be, and the same is hereby 
overruled. 

| 

HARRY M. HULL, j 

Clerk, 

i 

By IRENE B. BURROUGHS, 
Deputy Clerk. 

By direction of 
Justice F. Dickinson Letts. 
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Notice of Appeal. 


JOHN W. MARSH, 


Plaintiff , 


vs. 


KENNETH ROYAL, et al., 

Defendants* 


f Civil No. 37,777 


Notice is hereby given this 15th June 1948 that plaintiff 
John W. Marsh hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judg- 
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ment of this Court entered on the 6th day of April 1948, new 
trial demanded May 18,1948, in favor of defendant against 
said plaintiff. 

/s/ PRENTICE E. EDRINGTON, 

Attorney for Plaintiff and Appellant. 

A copy of the above notice of appeal was mailed this 15th 
day of June, 1948 to the U. S. Attorney for the District 
of Columbia, and the Attorney General of the U. S. 

/s/ PRENTICE E. EDRINGTON, 
Attorney for Plaintiff. 


June 15th, 1948. 


18 Statement of Points Intended to be Relied 

Upon on Appeal 

1. The District Court of the United States for the Dis¬ 
trict of Columbia has original jurisdiction of suits in the 
nature of mandamus. 

2. Heads of Federal Government Departments and 
other Federal officers are amenable to suit and the orders 
of the District Court in the District of Columbia requir¬ 
ing them to perform their statutory duties. 

3. The Selective Training and Service Act of 1940 (50 
U. S. C. Sec. 308) did not withhold from appellant any of 
the rights which he enjoyed in the Court below prior to 
the enactment of said statute. 

4. Appellant’s action below is not a suit against the 
United States. 
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i 

5. The Court below erred in dismissing appellant’s 
suit. | 

/s/ PRENTICE E. EDRINGTON, 
Attorney for Plaintiff-Appellant, 
438 Munsey Bldg., 

Washington 25, D. C. 

] 

i 

I hereby certify that copies of the above statement of 
points to be relied upon on appeal was mailed this 29th 
day of June, 1948 to (1) the U. S. Attorney, Washington, 
D. C. and (2) The Attorney General, Justice Department, 
Washington 25, D. C. j 

/s/ PRENTICE E. EDRINGTON 
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Hmteb States Court of Appeals: 

DISTRICT OF COLUMBIA 


No. 9955 


John W. Marsh, appellant 

v. \ 

l 

Kenneth C. Royall, Secretary of the Army, et al., 

APPELLEES 


APPEAL PROM TEE UNITED STATES DISTRICT COURT FOtt THE 

DISTRICT OF COLUMBIA j 

— 


BRIEF FOR APPELLEES 

i 


PRELIMINARY STATEMENT 

This is an appeal from an order of the United States District 
Court for the District of Columbia dismissing appellant’s com¬ 
plaint for lack of jurisdiction over the subject matter in that 
the United States had not waived its immunity from stiit in 
an action of the type described in the petition. (App. 9.) 

The proceeding was instituted by appellant in the court 
below as an action arising under Section 8 of the Selective 
Training and Service Act of 1940, as amended, 54 Stat* 885, 
890; 56 Stat. 724; 58 Stat. 798 ; 50 U. S. C. A. App. § 308. He 
seeks a judgment to compel the Secretary of the Army to 
restore him to his former position in the Department of the 
Army or to one of like seniority, status and pay. (App. 2, 7.) 

STATUTE INVOLVED 

Section 8 of the Selective Training and Service Act, Act of 
September 16,1940, as amended, 54 Stat. 890, 50 U. S. C. App. 
308, provides in pertinent part: 


i 

i 


(i) 
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§308. * * * 

(b) In the case of any such person who, in order to 
perform such training and service, has left or leaves a 
position, other than a temporary position, in the employ 
of any employer and who (1) receives such certificate, 
(2) is still qualified to perform the duties of such posi¬ 
tion, and (3) makes application for reemploym'ent 
within ninety days after he is relieved from such train¬ 
ing and service or from hospitalization continuing after 
discharge for a period of not more than one year— 

(A) if such position was in the employ of the United 
States Government, its Territories or possessions, or 
the District of Columbia, such person shall be restored 
to such position or to a position of like seniority, status, 
and pay; 

(B) if such position was in the employ of a private 
employer, such employer shall restore such person to 
such position or to a position of like seniority, status, and 
pay unless the employer’s circumstances have so changed 
as to make it impossible or unreasonable to do so; 

(C) if such position was in the employ of any State 
or political subdivision thereof, it is hereby declared 
to be the sense of the Congress that such person should 
be restored to such position or to a position of like 
seniority, status, and pay. 

***** 

(e) In case any private employer fails or refuses to 
comply wdth the provisions of subsection (b) or sub¬ 
section (c), the district court of the United States for 
the district in which such private employer maintains 
a place of business shall have power, upon the filing of 
a motion, petition, or other appropriate pleading by the 
person entitled to the benefits of such provisions, to 
specifically require such employer to comply with such 
provisions, and, as an incident thereto, to compensate 
such person for any loss of wages or benefits suffered 
by reason of such employer’s unlawful action. The 
court shall order a speedy hearing in any such case and 
shall .advance it on the calendar. Upon application to 
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the United States district attorney or comparable offi¬ 
cial for the district in which such private employer main¬ 
tains a place of business, by any person claiming to be 
entitled to the benefits of such provisions, such United 
States district attorney or official, if reasonably satisfied 
that the person so applying is entitled to such benefits, 
shall appear and act as attorney for such person in the 
amicable adjustment of the claim or in the filing of any 
motion, petition, or other appropriate pleading and the 
prosecution thereof to specifically require such employer 
to comply with such provisions: Provided, That no fees 
or court costs shall be taxed against the person s6 ap¬ 
plying for such benefits. 

STATEMENT j 

i 

Appellant, in his complaint, alleges that prior to his entry 
into the armed forces on May 1, 1942, he had been a classified 
Civil Service employee of the United States in Grade P+6 as 
Principal Railway Equipment Engineer, and held the position 
of Chief, Rail Branch, The Engineer Board, Ft. Belvoir, Vir¬ 
ginia. (App. 2, 3.) The complaint further alleges that ap¬ 
pellant, following his release from active duty on Janiiary 
21, 1946, unsuccessfully applied, pursuant to the Selective 
Training and Service Act, supra, for reinstatement to his for¬ 
mer position, to appellee Corey, Director of Personnel, Office, 
Chief of Transportation, Department of the Army on February 
8, 1946; to appellee Leavey, Chief of Transportation, on June 
1, 1946, and to the then Secretary of War Patterson on July 
8, 1946. (App. 4, 5.) Asserting that his former P-6 position 
with the Engineers was transferred to the Transportation Corps 
pursuant to War Department General Order No. 60, effective 
November 16, 1942, and that it is held presently by appellee 
Lawrence Flemming, whose retention rights to said position 
are allegedly inferior, appellant seeks by this complaint to be 
restored to such position, or to one of like seniority, status and 
pay. (App. 4, 6, 7.) 

The complaint was dismissed below on the ground that the 
statute upon which appellant relies made no provision |for 
judicial relief in such cases, and that accordingly, the doctrine 
of sovereign immunity from suit was applicable. 


j 

i 
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QUESTION PRESENTED 

Whether a federal district court has jurisdiction of a suit 
to enforce a veteran’s reemployment rights under the Selective 
Training and Service Act against an agency of the United 
States in the absence of any provision in that Act authorizing 
such a suit. 

SUMMARY OF ARGUMENT 

Congress made no provision in the Act for judicial enforce¬ 
ment of a veteran’s reemployment rights against the United 
States created therein although it did so provide with respect 
to private employment. In the absence of such specific pro¬ 
vision, the principle of sovereign immunity from unconsented 
suits is applicable. The immunity cannot be waived by im¬ 
plication but must be removed by express congressional con¬ 
sent; in any event, the legislative history of Section 8 rebuts 
any inference that judicial enforcement against the Federal 
Government was contemplated. Accordingly, the language of 
the statute and its legislative history as well as principles of 
sovereign immunity from unconsented suits compel the con¬ 
clusion that the court below lacked jurisdiction to entertain 
this proceeding. The United States Circuit Court of Appeals 
for the First Circuit in construing this statute so held in Insular 
Police Commission v. Lopez, 160 F. (2d) 673 (1947), cert. den. 
67 Sup. Ct. 1743. 

argument 

The court below lacked jurisdiction to entertain this 

proceeding 

Plaintiff brings suit in the United States District Court to 
enforce his reemployment rights against the United States 
created under the Selective Training and Service Act of 1940, 
supra. The act provides that a person entering military service 
while holding a position with the Federal Government “shall 
be restored to such position, or to a position of like seniority, 
status and pay” upon return from the service. 

It is noted, however, that the act upon which plaintiff relies, 
and under which his reemployment rights against the United 
States, such as they were, were created, makes no provision 
for judicial relief in cases where the Federal Government is the 
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employer. The only provision in the act made for judicial 
enforcement of a veteran’s reemployment rights is contained 
in Section 8 (e), supra, which relates exclusively to positions 
in the employ of any private employer. 

The question raised, therefore, is whether, in the absence of 
specific provision for judicial relief in cases of this nature; the 
federal district courts have jurisdiction to enforce the reem¬ 
ployment rights of a returning veteran against the United 
States. 

The precise question was raised in Insular Police Commis¬ 
sion v. Lopez, supra, a suit brought under the same statutory 
provision as that under which the present suit was brought, 
Section 8 of the Selective Training and Service Act of 1940. 
The United States Circuit Court of Appeals for the First Cir¬ 
cuit, in holding that federal district courts were without juris- . 
diction in such cases, stated: 


In Lynch v. United States, 1934, 292 U. S. 571, 582, 54 
S. Ct. 840, 845 ; 78 L. Ed. 1434, the Court said: “When 
the United States creates rights in individuals against 
itself, it is under no obligation to provide a remedy 
through the courts.” United States v. Babcock, 250 
U. S. 328, 331, 39 S. Ct. 464, 63 L. Ed. 1061. “It riiay 
limit the individual to administrative remedies.” Tutun 
v. United States, 220 U. S. 568, 576, 46 S..Ct. 425, 70 
L. Ed. 738. “So far as we can find, the legislative his¬ 
tory of the Selective Training & Service Act is barren 
of any intimation that the Congress contemplated any 
judicial enforcement of the rights conferred as against 
the Government of the United States or of its territories 
or possessions.” i 


The court directed the district court to dismiss the complaint 
for lack of jurisdiction. The decision of the First Circuit! is 
based upon the familiar doctrine of the common law, which 
holds that the sovereign cannot be sued without its consent. 
And the consent cannot be spelled out by implication. No 
jurisdiction exists to entertain suits against the sovereign in 
the absence of express congressional consent. United States v. 
Sherwood, 312 U. S. 584; Rock Island R. R. Co. v. United States, 
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254 U. S. 141; Schillinger v. United States, 155 U. S. 163; Munro 
v. United States, 303 U. S. 36. Here there is no such consent. 

In any event, the legislative history of Section 8 negatives 
any inference or implication that judicial enforcement of vet¬ 
erans’ reemployment rights against the executive departments 
was intended or contemplated. The inference gained from a 
study of the legislative history supports the view that Con¬ 
gress intended to restrict the remedy to private employment 
cases. Early drafts of the Selective Service bills which con¬ 
tained no mandatory reemployment provisions for private em¬ 
ployers did not provide for judicial enforcement of reemploy¬ 
ment rights. Senate Committee on Military Affairs, Commit¬ 
tee Prints (Nos. 1-4) of S. 4164, 76th Congress, 3d Session. 
When private employers were brought under compulsory re¬ 
employment provisions, a combined administrative and judicial 
enforcement procedure as to such employers w’as suggested and 
considered (Committee Prints Nos. 5 and 6 of S. 4164, supra), 
but was ultimately replaced by the present provisions permit¬ 
ting resort to the courts for violations of the act by private 
employers. 86th Cong., Rec. 10922-10923, 11697-11702. 1 

The above summary of the legislative history of Section 8 
demonstrates the careful consideration which Congress gave 
to the question of judicial enforcement of reemployment priv¬ 
ileges. The provision permitting resort to the courts came into 
being with the extension of the reemployment obligation to 
private employers. The remedy was never extended beyond 
this scope. That Congress never intended to create legally 
cognizable rights in federal employees, such as appellant, cov¬ 
ered by Section 8 (b) (A) is conclusively shown by subsequent 
Congressional failure to provide such employees with either 
an administrative or judicial remedy, although such legislation 

1 While S. 4164 was before the Senate, the House considered reemploy¬ 
ment provisions in S. J. Res. 286, the proposed National Guard Act. A 
provision for judicial enforcement of reemployment rights, exclusively 
applicable to private employers, was inserted by the House (86 Cong. Rec. 
10344, 10439) and, with an amendment providing for representation of 
veterans in such suits by U. S. Attorneys (86 Cong. Rec. 10443-10444), was 
passed by both houses after conference. 86 Cong. Rec. 10763, 10791. The 
judicial enforcement provision of S. 4164 was conformed to the similar pro¬ 
vision in S. J. Res. 286. 86 Cong. Rec. 10922-10923. 
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has been strongly urged by the United States Civil Service 
Commission. 61st Annual Report (1944), P. 6; 62d Annual 
Report (1945), P. 3. 

Thus, the language of Section 8 of the Selective Training 
and Service Act and its legislative history, as well as clear 
principles of sovereign immunity from unconsented suits, com¬ 
pel the conclusion that the Court below was without power to 
entertain this proceeding. 

There is ground for the belief that Congress purposely 
omitted making provision in the Act for judicial relief against 
the executive departments of the Government in these cases. 
A provision for judicial enforcement of reemployment rights 
against the Executive would be subject to possible objection on 
constitutional grounds. Thus, a mandate from the legislative 
branch of the Government to the executive branch compelling 
the latter to reemploy certain personnel might well be Con¬ 
sidered as an improper interference by Congress in the internal 
affairs of the Executive, and with the necessary discretion re¬ 
posed in it by the constitution. 

Indeed, even the enactment of the Civil Service laws, with 
their narrow and much more limited restriction upon the ppw- 
ers of the Executive to select and deal with its personnel, was 
open to considerable doubt from the constitutional standpoint. 
See 13 Op. Atty. Gen. 516. j 

It is noted that the courts have wisely and carefully re¬ 
frained from interfering in the internal administration of the 
executive branch of the Government. Decatur v. Paulding, 
39 U. S. (14 Pet.) 496.(1840); Perkins v. Lukens Steel §o., 
310 U. S. 113 (1940). This principle has been particularly 
adhered to in connection with matters related to executive 
personnel administration. Keim v. United States, 177 U. S. 
290 (1900); Eberlein v. United States, 257 U. S. 82 (1921); 
Hammond v. Hull, 131 F. (2d) 23 (App. D. C., 1942) , cert. den. 
318 U. S. 777 (1943); Levine v. Farley, 107 F. (2d) (App. 
D. C., 1939), cert. den. 308 U. S. 622 (1940); Golding v. United 
States, 71 C. Cls. 682 (1934). | 

That being the case, it is not improbable that, to avoid tjhe 
possibility of constitutional invalidity, Congress purposely 
avoided inserting such a provision in the act. It may have 
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anticipated (and correctly so, as subsequently borne out) that 
substantially all veterans would be restored without question, 
and the issue as to whether Congress had invaded the province 
of the Executive w-ould never be raised. That Congress w*as 
fully aware of the constitutional aspects of the legislation at 
the time of its enactment is evidenced from the fact that it 
carefully refrained from invading the sovereign rights of the 
states in connection with the restoration of state employees. 
There, Congress limited itself to a declaration that it w’as in 
“the sense of the Congress that such person should be restored 
to such position, or to a position of like seniority, status and 
pay.” It properly made no attempt to determine state policy. 

In view of this carefully drawn legislation, and the fact that 
Congress apparently refused to provide expressly for judicial 
enforcement of veterans’ reemployment rights, it would hardly 
seem proper for the court to assume that jurisdiction was con¬ 
ferred in these cases by implication. The duty is upon Con¬ 
gress, and not the courts, to define and set the policy and chart 
the course to be followed. Not having done so, it is not the 
court’s function to do so. 

Appellant suggests in his brief that the United States Dis¬ 
trict Court for the District of Columbia has mandatory power 
to compel public officials to perform their ministerial duties, 
not involving judgment or discretion; that since the duty to 
restore veterans is mandatory upon the Federal Government 
under the Act, the court can issue mandamus to compel the 
desired action. 

It is conceded that the District Court for the District of Co¬ 
lumbia possesses mandatory powers. The existence of such 
powder, however, does not aid appellant here. Mandamus is 
simply a procedure or method utilized to enforce a right other¬ 
wise cognizable in the courts. Mandamus, being nothing more 
than a procedural remedy, cannot be used to supply a defect 
in an alleged substantive right, the defect being that the al¬ 
leged right herein is not a legally cognizable one. Consequently, 
since plaintiff has failed to o\’ercome the preliminary hurdle 
of establishing that he has a legally cognizable claim, the ques¬ 
tion of its enforcement by mandamus or otherwise is not 

reached. 
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The claim here is not legally cognizable because the United 
States has not consented to the suit. It is clearly a suit against 
the United States, and not a suit against public officials, as 
individual trespassers to recover damages, or prevent a threat¬ 
ened invasion of property rights. On the contrary, the relief 
sought could only be obtained by affirmative official action by 
an agency of the Federal Government, the Secretary of War 
in his official capacity. The object of the suit as well as ithe 
effect of the judgment would be to require that appellant be 
placed on the federal pay roll. His salary would become a 
charge upon the Federal Treasury. Such a suit is clearly pne 
against the sovereign and will not lie in the absence of consent. 
Mine Safety Co. v. Forrestal, 326 U. S. 371; Morrison v. Work, 
266 U. S. 481; Wells v. Roper, 246 U. S. 335; Belknan v. Schild, 
161 U. S. 10, 18; Hagood v. Southern, 117 U. S. 52; Louisiana 
v. Jumel, 107 U. S. 711; Boeing Air Transport v. Farley, 75 F. 
(2d) 765 (App. D. C.), cert. den. sub nom., Pacific Air Trans¬ 
port v. Farley, 294 U. S. 728; Transcontinental & Western Air 
v. Farley , 71 F. (2d) 288 (C. C. A. 2d), cert. den. 293 U. S. 603; 
Shoshone Irr. Dist. v. Ickes, 70 F. (2d) 771 (App. D. C.), cprt. 
den. 293 U. S. 571. 2 

In Insular Police Commission v. Lopez, supra, presenting 
this very question, the court specifically asserted at page 676 
of the opinion that an action of this type was a suit against 
the United States. 

Appellant cites the cases of Hilton v. Sullivan, 334 U. S. 323, 
decided by the Supreme Court June 1, 1948, and Kephart v. - 
United States, 109 C. Cls. 646, in support of his claim. Neither 
of them is apropos of the issue presented herein. 

In those cases as distinguished from the present suit the 
claimant’s rights under the Act were duly recognized by the 
appropriate executive departments, the veteran in each in- 

3 The present case is to be distinguished from that class of cases where 
the claimant seeks to compel a license clerk, or one in analogous position, 
to issue a license. In those cases, the sovereign, strictly speaking, is not 
directly concerned, or so closely and intimately involved, as to be con¬ 
sidered a party in interest. Accordingly, such cases are not considered 
to be suits against the sovereign. 
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stance having been re-embraced within the Federal Govern¬ 
ment. No question was presented as to whether, in the event 
that the executive departments involved had refused to accept 
the claimant back into the federal service, the veteran’s reem¬ 
ployment rights could have been enforced in a judicial pro¬ 
ceeding. 

CONCLUSION 

For the reasons stated above, it is respectfully submitted 
that the decision and order of the court below granting ap¬ 
pellees’ motion to dismiss should be affirmed. 

H. G. Morison, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

Of Counsel: 

Edward H. Hickey, 

Special Assistant to the Attorney General. 
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Attorney, Department of Justice. 
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